18 June 2009 




Our ref: 
2009/06/004








Your ref:

Dear Sir/Madam

Re:
Your Client – 


Dog Bite Incident 
Thank you for your letter of 3rd June 2009 addressed to the Regulatory Services Manager.

We can confirm that the Council holds the information requested but will not disclose the information requested for the reasons set out below. 
 

Section 40 of the Freedom of Information Act (FOIA) sets out an exemption from the right to know if the information requested is personal information about a third party protected by the Data Protection Act (DPA). The information that you have requested is sensitive personal information about a third party as defined by section 2 of the Data Protection Act and is exempt from disclosure under Section 40 of FOIA. The information requested relates to the alleged commission of a criminal offence. 
As you will be aware, sensitive personal data is subject to much stricter regulation than ordinary personal data and must only be processed when strict criteria are met and such information cannot be disclosed where it would breach one of the data protection principles. 
The first data protection principle states: 
1. Personal data shall be processed fairly and lawfully and, in particular, shall not be processed unless— 
(a) at least one of the conditions in Schedule 2 is met, and 
(b) in the case of sensitive personal data, at least one of the conditions in Schedule 3 is also met. 
Disclosure must therefore be fair, lawful and meet one of the relevant conditions. In the context of your request, the Council has first considered whether the disclosure of the information satisfies one of the specific conditions in Schedule 2 and Schedule 3 of the DPA.   
There are six conditions in Schedule 2.  In this case, condition 1 (consent) or condition 6 (legitimate interests) are relevant to disclosure under the FOIA.  The data subject has not consented to the disclosure.  The other conditions all refer to disclosure for a specific purpose, which cannot apply as the FOIA is applicant- and motive-blind.  The Council is required to consider any request for disclosure as a disclosure to the public at large and cannot take the identity, intentions or purpose of the applicant into account.  Whilst your client has an interest in the disclosure of the information, the disclosure is not in the legitimate interests of the public at large. This is clearly set in guidance from the Information Commissioner.
Furthermore, the Council has considered all of the conditions in Schedule 3 of the Data Protection Act. This request does not satisfy any of the conditions as the data subject has not given explicit consent for the disclosure (condition 1), or made the information public (condition 5).  The other conditions in Schedule 3 concern disclosure for a stated purpose, and therefore cannot be relevant due to the applicant- and purpose-blind nature of disclosure under the FOIA. Again this is clearly stated in guidance issued by the Information Commissioner. 
The Council having considered all of the above factors has formed the opinion that to disclose the information requested would be a breach of its obligations under the DPA.  We appreciate that this places your client in a difficult position and would suggest that you seek formal disclosure through an order of the court. 
If you are unhappy with the service you have received in relation to your request and wish to make a complaint or request a review of the decision, you should write to the Customer Services Team, Antrim Borough Council, Civic Centre, 50 Stiles Way, Antrim, BT41 2UB.

If you are not content with the outcome of your complaint or review, you may apply directly to the Information Commissioner for a decision.  Generally, the ICO cannot make a decision unless you have exhausted the complaints procedure provided by the Council.  The Information Commissioner can be contacted at 028 90 269380.

Yours sincerely
_____________
Elaine McElhill
Records Management Officer
Antrim Borough Council

